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L’

Ambasciatore De Pedys ha partecipato, nella giornata del 25 febbraio scorso, ad una
conferenza organizzata dagli studenti italiani del College of Europe di Natolin, in occasione della

Giornata Nazionale Italiana. La conferenza aveva come titolo “Legality and Justice across Europe Criminal Justice in Italy. The Legacy of Falcone and Borsellino", anche alla luce del fatto che la
promozione di quest’anno è denominata Falcone e Borsellino. Oltre all’Ambasciatore De Pedys, ha
svolto un intervento anche il Prof. Stefano Maffei, dell’Università di Parma. In calce potete trovare il testo
dell’intervento dell’Ambasciatore De Pedys.
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The legacy of Falcone and Borsellino: a European way of giving criminal justice
(Natolin, College of Europe, 25th February 2015)

First of all I wish to thank you for inviting me to attend this conference. It is always a
pleasure to come to this campus but it is even more of a pleasure to do so on your
Italian National Day. You chose an interesting theme to celebrate it: the legacy of
Giuseppe Falcone and Paolo Borsellino. I will try to navigate this issue as best as I
can, since I cannot claim to be an expert. I will speak about Falcone and Borsellino,
their life and their work, and make some general remarks about transnational
organized crime. Dr. Maffei will instead deal in detail with European judicial
cooperation.

I will start will a personal reminiscence. I met Giovanni Falcone in 1991, when
he was Director General for Criminal Affairs at the Ministry of Justice. The occasion
was the first session ever of bilateral consultations with Russia on organized crime,
held at the Ministry of Foreign Affairs. I was a junior diplomat working in the legal
department of our Ministry and I was there basically as a notetaker; Falcone was very
famous at the time and I was rather curious to see him in action; I remember an
unassuming, unpretentious man, with a quiet authority and a gentle smile. He was
killed a few months later, together with his wife and his police escort.
I want to draw your attention to the fact that in 1991 very few cared or knew
about the Russian mafia or Russian organized crime in general, while Falcone had
already correctly identified the potential for trouble. We all know how the Russian
mafia benefited from the chaos that followed the dissolution of the Soviet Union and
turned into an organization with a global reach. In this respect, as in many other
respects, he was a man ahead of his times.
Giovanni Falcone and his colleague, Paolo Borsellino, are considered in Italy
heroes of the fight against the mob. For their bravery, first of all: they both knew
they were marked men and still they obeyed what they considered a moral obligation.
But this is not the only reason they became so famous, since the list of magistrates,
policemen and public persons who died at the hands of the Mafia is unfortunately
very long. The brother of our President, Pier Santi Mattarella, is one of them, killed
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in Palermo in January 1980. Heroes all of them, but they don’t have the same
notoriety. What makes Falcone and Borsellino special is, precisely, their legacy. They
inflicted unprecedented damage to the Sicilian mafia: hundreds of arrests; seizure of
money, financial assets and properties worth tens of billions of euros; the conviction,
at the so called maxi trial in Palermo in 1987, of almost 400 people with sentences
exceeding 2500 years of incarceration. These results were due to a completely new
philosophy and to the innovative investigative procedures they used, especially
regarding the integrated approach to organized crime, the effective use of turncoats
and informants, the focus on hitting the financial interests of the mafia. We owe
them the creation of the Direzione Nazionale Anti mafia and the legislative antimafia Code, both essential instruments in the fight against the mob, still used today.
The additional element is the emphasis on international cooperation. They
were among the first to see organized crime as an international phenomenon,
deserving a common reaction. The famous Pizza Connection was the first
intercontinental investigation on organized crime, involving the FBI, the DEA, the
US Attorney General, the US Customs Service, the New York Police Department,
the Italian police, the Italian Ministry of Interior and the Ministry of Justice. It led to
the longest criminal jury trial in American federal courts and to the dismantling of a
huge heroine ring. This is why the FBI remembers Falcone every year; and this is
why in 2012, on the 20th anniversary of the death of Falcone and Borsellino, the head
of the United Nations Office on Drugs and Crime, Yury Fedotov, commemorated
them with the following words:

“ These two magistrates have been enormously influential on the way the international community
combats international crime. Their work is inspirational and forms the bedrock of the UN
Convention on Transnational Organized crime. Twenty years on, we continue to trace the proceeds of
crime, to seize assets and to focus on criminal networks, while building international cooperation. In
this sense, their work lives on.”

The Convention mentioned by Fedotov, signed in Palermo in 2000, actually codified
a number of the magistrates’ methods: provisions on international judicial and legal
cooperation, specialized investigative techniques, the protection of witnesses, etc.

Falcone and Borsellino saw clearly that criminal law, national and
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international, had to be recast in global terms. But they could only glimpse the scale
of the threat, since the revolution that we call globalization had only just started.
We all know what globalization is but we have problems in describing it. I will
describe it, using a crude expression, as the enhanced movement of everything.
Liberalization of trade, cheap air fares, low cost travel, relaxing of visa regimes,
growing role of the information technology: the combination of these phenomena
made it possible for a wide range of goods and services to be accessible virtually
anywhere. In such a world, opportunities to trade illegal items, through illegal means,
multiply. Human and commercial flows are too intense to easily distinguish the licit
from the illicit. The open seas, where 90% of goods are transported, are basically
ungoverned, as is cyberspace. The ease with which people and goods travel
confounds the regulatory attempts of individual States. Purely national responses are
therefore inadequate and only recently the nations of the world began to compare
notes and collaborate on a collective response.

Transnational crime is big business. According to the statistics of the UNDOC
the profits of illicit trade are worth six\seven times the money spent globally in
development aid. These vast sums of money can destabilize whole countries corrupt public officials, influence elections, undermine the rule of law. When the US
government asked the Colombian authorities to extradite Pablo Escobar, the
infamous drug lord who headed the Medellin cartel, he replied by offering his own
government to pay the entire national debt of Colombia.
Falcone and Borsellino followed the money trail linked to drug trafficking but
they could not imagine that in an increasingly global world everything could become
a tradable commodity. Today, everything is for sale, if the demand is there. Illicit
goods are sourced from one continent, transformed and trafficked across another
and marketed in a third continent. Just as any modern multinational enterprise,
transnational organized crime works on the basis of an efficient, cost effective global
value chain. In doing so it causes, year after year, untold human misery, that cannot
be measured in statistical terms.
This is why in the 21st century transnational organized crime has emerged as
one of the most pressing challenges for criminologists, law enforcement agencies,
governments and international organizations.

Let us now have a look at how diversified this business has become, compared
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to the times of Falcone and Borsellino.
Trafficking of narcotics, natural and synthetic drugs. It still is one of the
most lucrative activities, even as it shifts following global demand. Declining
demand for cocaine in the US and growing demand in Europe, for example, have
partially reconfigured the market. The Balkan route, conveying cocaine from Latin
America and heroine from Afghanistan to Europe, is one of the most widely used by
traffickers today but this could change rapidly, since the process is market-driven.
Weapon smuggling. An evergreen. Some countries are banned by the
international community from acquiring weapons because of their roguish behavior.
But when States forbid the sale of goods and service for which there is a strong
demand, some other entities always step in. This is the case for weapons, but also for
drugs, gambling, prostitution etc. Illegal sales of weapons fuel local conflicts - of
which there is never a shortage - strengthen criminal gangs, produce instability; in
some cases they become a global threat, namely in the case of trafficking of nuclear
material, bio and chemical material that can be used to assemble crude weapons of
mass destruction. Often there is collusion between organized crime and terrorist
groups who may want to use these weapons against civilian targets.
Human trafficking. One of the most odious illegal activity, unfortunately
extremely profitable, and growing in scale. It is not a new phenomenon, it is fuelled
by desperation, on the one hand, and by the demand of the market, on the other.
Migrants run from poverty, political instability, war, persecution and they are ready to
risk everything; at the same time, the market demand for workers in richer countries
draws them from around the globe, oblivious of the immigration codes. This creates
the demand for a service able to overcome legal barriers, a service in which organized
crime specializes. Debt bondage, slavery, sexual exploitation of women and children,
deprivation of liberty, are the by-products of this trade. The trafficking of body parts,
human organs for transplants, is another aspect of this awful commerce, and it is
quite possible that law enforcement is just skimming the surface.
Money laundering. There are organizations that specialize in this activity.
Profits generated by illegal ventures must be “cleaned” in order to be introduced in
the legitimate economy. Money laundering, therefore, is the heart of global crime, as
Falcone and Borsellino had clearly understood: “follow the money” was one of their
guiding principles. Money laundering is the connection between criminal activity and
global capitalism.
Cybercrime. Millions are affected every year by frauds and identity thefts.
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Law enforcement agencies and fraudsters play a constant cat and mouse game,
played with technology but also through legal means. By definition cyberspace does
not have a national connotation, therefore international cooperation is essential. It is
not merely a problem of financial fraud: beyond the virtual world of the Internet
there is the very real world of those who use the web to produce and disseminate
child pornography, sadism, disinformation, hate propaganda. Look at the skillful use
of the net by the Islamic State in promoting its particular brand of terror. Moreover,
cyber attacks have the potential to affect a nation’s critical infrastructure, shut down
or disable essential services such as energy production, food processing, military
activity, the transport system.
Corporate crime, white collar crime. This kind of crime is mistakenly
considered by some as a minor threat. It has, instead, vast social and political
implications. It is not simply about the hiding of corporate income or market
manipulation. Corporate entities that operate on a global scale can employ harmful
practices that can actually result in death or serious injuries, destruction of property,
environmental damage across national borders, exploitation of vulnerable nations
through unfair trade deals. Normally the affected countries have weak economies,
low labour and environmental standards, desperate need of foreign investment and
ineffective control of corporate behavior. Sometimes these practices do not even
constitute an explicit violation of established law in third countries.
The annual earnings of some corporation exceed the GDP of many nations:
this economic power can be used to exploit political and economic weaknesses, to
shape national laws and to influence international norms and treaties to serve private
interests. The one thing that no-global movements across the world have in common
is the belief that the liberalization of trade and the globalization of business reflect
only the interests of economic and political elites, hence the hostility towards
institutions such as the IMF and the WTO and towards negotiations to expand free
trade areas, such as the TTIP currently being negotiated between the EU and the
USA. It is not as simple as that, of course, since globalization has also brought about
an unprecedented reduction of poverty, but whatever we think of this no-global
approach, there is no doubt that if world economic integration is to realize its
promise of global peace and welfare, then it must contain more effective measures to
provide global justice.
The picture would not be complete without mentioning other forms of illicit
international activities: international piracy; multibillion trade in counterfeited
goods; deals in scarce natural resources, in protected wildlife, in cultural
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properties, in fraudulent medicines, in adulterated food; illegal disposal of
toxic waste and hazardous substances.

I could go on but I think this is more than enough to give you an idea of the
magnitude of the problem. The phenomenon is made even more complex by the
number of actors and the way they interact. Some criminal organizations have
existed for decades, even centuries. It is the case of the Italian organized crime, the
Russian Mafia, the Japanese Yakuza, the Chinese Tongs, the Colombian cartels. In
the context of globalization they adapted to the new political and economic
environment, but new organizations have emerged, capitalizing on the profitability
and high demand for new illegal commodities on a global scale: Mexican cartels,
Nigerian gangsters, Jamaican gangs, Vietnamese underworld, Central American
juvenile gangs, Albanian mob etc. Every region of the world has seen the rise of
organized crime networks establishing their platform and activities in their territory
and then, as any profitable enterprise would do, developing ties with other criminal
groups, benefiting from the increased importance of global flows. When established
organizations are weakened by arrests and seizures, market gaps are quickly filled by
more agile groups. Hierarchical structures are replaced by loose networks of
criminals; in this respect the evolution of organized crime resembles the
development of “cell structures” in international terrorism.

Making sense of this huge spider web – drawing an accurate picture of what
Falcone called “the geography of the Mafia” - is a daunting task. Even more daunting
is the prospect of disrupting and dismantling it.
Combating transnational organized crime clearly requires international
cooperation, at all levels, and a broad range of tools. Purely national or even regional
approaches are unlikely to solve the problem; at best they can displace the trade, as
traffickers find new sources, new transit zones and new destinations.
Police investigation, intelligence activity, repression through incarceration
and seizure of assets remain of course at the core of the fight, strengthened by
upgraded international cooperation among law enforcement agencies, security
services, governments, local authorities and international entities such as Interpol and
Europol. Or Frontex, for that matter.
The whole problem cannot, however, be reduced to a criminal justice issue,
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because markets will always be able to adapt to loss of personnel, as I mentioned
before. We also need to create a proper, coherent, global legislative framework,
to prevent criminals from exploiting loopholes and inconsistencies. The creation of
an international legal order has been slow going so far, because international law
deals mainly with sovereign entities, but things are changing. Enhanced regulation
and accountability in licit commerce, for instance, can reduce demand for illicit
goods. New laws and regulations can be introduced at the national level, at the
bilateral level, through bilateral treaties, at the European level – on which Professor
Maffei will elaborate in a just couple of minutes – and at the multilateral level,
through universal conventions that can set the standards in a number of sectors.
Since we are in Poland, let me mention briefly, that Italy and Poland signed
bilateral agreements to collaborate in fighting organized crime, agreements that are
already producing some results. And I read in yesterday’s newspaper that the Polish
Sejm ratified agreements between Poland and respectively Serbia and Peru to fight
organized crime. It means that the problem is very much to the attention of Polish
authorities.
Education and awareness raising are also important, as are investments in
research and the introduction of new technologies. Diplomacy is another
important tool to foster more effective cooperation – take, for example, the problem
of the smuggling of illegal migrants in the Mediterranean: it is clear that repression
and border control alone will never solve the problem if we fail to establish a good
working relationship with countries of origins and transit countries. Development
aid is another powerful tool to address the plague of human trafficking. We might
discuss these items together later on.

I conclude this long dissertation by saying that, in the end, all these tools are
important, but they won’t work without the will, the determination and the moral
obligation of the men and women who are on the frontline, fighting to defeat a
merciless enemy. This, I believe, is the real legacy of Giovanni Falcone and Paolo
Borsellino. I’ll finish by quoting Falcone’s own words: “The mafia is a human
phenomenon and as all human phenomena it begins, it evolves and, some day, it has an end.
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